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COMMITTEE ON TOURISM AND ECONOMIC DEVELOPMENT
HOUSE OF REPRESENTATIVES

Section 2. The bill clarifies that DPR may inspect
pharmacies, and any establishment at which the services
of a licensed practitioner authorized to prescribe con
trolled substances are offered, for the purpose of
determining whether physicians, osteopaths, podiatrists,
dentists, and veterinarians have violated their respective
practice acts.

January 27, 1982
CS/HB:
SPONSOR:

Lehman

RELATING TO:
I.

OTHER COMMITTEE REFERENCES:

353
Medical Records

SUMMARY:
A. Present Situation:

section 1. Medical records may not be furnished by a phys�cian,.
osteopath, chiropractor, podiatrist, naturopath, optometrist,
nurse, dentist, or veterinarian to any person other. than the
patient or his legal representative, exce�t u�on writ�en a�thor
ization of the patient. The only exception is contained in
Rule 1.360, Florida Rules of Civil Procedure, which allows
medical records to be released by court order when the mental
or physical condition of a party is i� controversy.
The Florida Evidence Code, s. 90.503, F.S., does specify that
crnnmunications between a psychotherapist and his patient are
privileged. This privilege does extend to the records made
for the purpose of diagnosis or treatment: Any p7rson �uthor
ized to practice medicine who is engaged in the diagnosis
or
treatment of a mental or emotional condition, including alco
holism and other drug addiction would be covered b¥ �he psycho
therapist-patient privilege. In other words, phy�icians and
osteopathic physicians, other than just psychiatrists could be
covered by the privilege.
Section 2. Currently, there is some doubt regarding DPR's
authority to inspect pharmacies for the purpose of taking
disciplinary action against physicians, osteopathic physicians,
podiatrists, dentists, and veterinarians. The Department does
inspect pharmacies pursuant to s. 465.017, F.S., but this section
only authorizes inspections for the purpose of determining
whether the pharmacy practice act has been violated. Chapter
893 has language under which pharmacies are being inspected, but
it is arguable that this chapter does not confer the necessary
authority either.

B.

Effect of Proposed Changes:
Section 1. This bill would authorize DPR to subpoena
patient records without the authorization of the patient
if the Department, and the probable cause panel of the
appropriate board, find probable cause to believe that
the practitioner has inappropriately prescribed controlled
substances. Information obtained from such medical
records could only be used for the purpose of taking
disciplinary action, and would remain sealed and con
fidential for all other purposes.
The psychotherapist-client privilege of a medical or
osteopathic practitioner who has primarily diagnosed and
treated mental and nervous disorders for, at least, three
years would not be abridged.
This section would apply to the records of �s,
o�ths, pod� de�, and veterinarians.

II.

FISCAL IMPACT:
None

111 •

C011!:",£�

This bill would partially conflict with the psychotherapist
client privilege in s. 90.503, Florida Statutes. The bill
maintains the privilege for practitioners who primarily diagnose
and treat mental disorders, but others who currently qualify
for the psychotherapist privilege would not be able to claim
the privilege within the context of an administrative in
vestigation.
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COMMITTEE ON TOURISM AND ECONOMIC DEVELOPMENT
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CS/HB:

SPONSOR:

353

I.

April 5, 1982
(CS/SB 459)

OTHER COMMITTEE REFERENCES:

Lehman

RELATING TO:

Section 2. The bill clarifies that DPR may inspect
pharmacies, and any establishment at which the services
of a licensed practitioner authoriz�d to prescribe con
trolled substances are offered, for the purpose of
detDrmining whether physicians, osteopaths, podiatrists,
dentists, and veterinarians have violated their respective
practice acts.

Medical Records

SUMMARY:

A. Present Situation:

II.

FISCAL IMPACT:

None

l 11.

�Q!IMENTS:

This bill would partially conflict with the psychotherapist
client privilege in s. 90.503, Florida Statutes. The bill
maintains the privilege for practitioners who primarily diagnr,:;0
and treat mental disorders, but others who currently qualify
for the psychotherapist privilege would not be able to claim
the privilege within the context of an administrative in
vestigation.

Section 1. Medical records may not be furnished by a phys�cian,.
osteopath chiropractor, podiatrist, naturopath, optometrist,
nurse, dc�tist, or veterinarian �o any person other. than the
patient or his legal representative, exce?t u?on writ�en a�thor
ization of the patient. The �n�y exception is 7 ontained in
Rule 1.360, Florida Rules of Civil Procedure, which allows
medical record� to be released by_co�rt order when the mental
or physical condition of a party is in.controversy.

Analysis prepared by:

Th Florina Evidence Code, s. 90.503, F.S., does specify that
co�unicatJ ons between a psychotherapist and his patient are
rivileged. •rhis privilege does extend to the records made
ior the purpose of d�a9nosis o� treatment: Any p7rson �uthor
ized to prnctice medicin:c, who is engaged in the diagnosis or
treatment of a mental or emotional condition, including alco
holism and other drug addiction would be covered by the psycho
therapist-patient �rivilege. In ot�er words,.phy�icians and
osteopathic physi7i�ns, other than Just psychiatrists could be
covered by the privilege.

B.

section 2. Currently, there is some doubt regarding DPR's
authority to inspect pharmacies for the purpose of taking
disciplinary action against physicians, osteopathic physicians,
podiatrists, dentists, and veterinarians. The Department does
inspect phurmacies pursuant to s. 465.017, F.S., but this section
only authorizes inspections for the purpose of determining
whether the pharmacy practice act has been violated. Chapter
893 has language under which pharmacies are being inspected, but
it is arguable that this chapter does not confer the necessary
authority nither.
�ffect of .!'�?.P9��Changes:

section 1. This bill would authorize DPR to subpoena
patient records without the authorization of the patient
if the Department, and the probable cause panel of the
appropriate board, fi�d probab�e cause to b�lieve that
the practitioner has inappropriately prescribed controlled
substances. Information obtained from such medical
records could only be used for the purpose of taking
disciplinary action, and would remain sealed and con
fidential for all other purposes.
The psychr>l:hcrapist-cl ient privilege of a me>dica 1 or
osteopathic practitioner who has primarily diagnosed and
treated mental and nervous disorders for, at least, three
years would not be abridged.

This section would apply to the records of physjcians,
osteopathB, podiatrists, dentists, and veterinarians.
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By C011111fttee on Tourism & Economic Development and Representative
Lehman

A bill to be entitled
An act relating to professional regulation:
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amending s. 455.241(2), Florida Statutes,
authorizing the Department of Professional
Regulation to obtain patient records without

...;
1-�
., .0
c..:,

written consent under certain circumstances:

.... .,
., ....
. .,
"'

C .C

creating s. 455.243, Florida Statutes,

"O
MC

expanding the authority of the department to

Series

inspect certain places with respect to the
inappropriate or excessive prescribing of
controlled substances: providing an effective

,=

date.

t"'

; "O �

,; !! �
��

14: Be It Enacted by the Legislature of the State of Florida:
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Section 1.

Subsection (2) of section 455.241, Florida

3-·,;:; 17, Statutes, is amended to read:
V, �

�� 18,
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455.241

Patient records: copies of reports to be
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�-� 19. furnished.-
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a,
g .... 20;
(2) Such reports shall not be furnished to any person

"O I,.

0

u<+- 21) other than the patient or his legal representative, except
.o en
5.� 22 upon written authorization of the patient. Nothing, however,
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.c
en 23
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shall prevent the furnishing of such reports without written
authorization to any person, firm, or corporation which, with

25

the patient's consent, shall have procured or furnished such

26

examination or treatment or when compulsory physical

27

examination is made pursuant to Rule 1.360, Florida Rules of

28' Civil Procedure, in which case copies of the medical report
29

shall be furnished both the defendant and the plaintiff,

�

�a. deoartment may obtain patient records pursuant to a subpoena
31, without written authorization from the patient if the

(1

Carton / 4
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177-147-2-2

177-14 7-2-2

(2)

1.23

11

board, if anv, finds reasonable cause to believe that a

1.24

11

administrative Prosecution under chapter 458, chaPter 459,

practitioner has excessively or inappropriatelv prescribeo anv

1.25

]

chaoter

controlled substance specified in chapter 893 in violation of

1.26

JI

s. 458.331(1) (q), s. 459.015(1! (q), s. 461.013(1! Cpl, s.

1.27

466.028(1)(a), or s. 474.214(1) (z) or (aa); but said patient
1.28

record obtained pursuant to this subsection shall be used
solely for the purpose of the department and board in
disciplinary proceedinqs.

1.30

Such record shall otherwise be

:

sealed and shall not be available to the public Pursuant to

11

the provisions of s. 119.07 or any other statute providinq

1.31

access to public records.

1.32

Nothino in this section shall he

construed to limit the psychotherapist-client privileae of a

.I,

SI

Authorizes the Department of Professional Regulation to
obtain by subpoena copies of patient records without
written authorization if the department has reasonable
cause to believe that any practitioner is inappropriately
or excessively prescribing controlled substances.

o,

1q

17'

13:

15

chapter 459 who has primarilv diagnosed and treated mental and

1.34

15;

16

nervous disorders for a period of not less than 3 years,

17

inclusive of psvchiatric residency.
created to read:

20

455.243

Authority to insPect.--In addition to the

l.37
1.38
l:lus

"

,, ,

16.
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:a

21

a lawful manner at all reasonable hours anv pharmacy or any

1.42

23

24

establishment at which the services of a licensed practitioner

1.43

2-2

25

authorized to Prescribe controlled substances specified in

26

chapter 893 are offered, for the purpose of:

authoritv specified in s. 465.017, duly authorized aaents and

22

employees of the department shall have the power to inspect in

23

27
28
29

i

II

,
30
,
31

I

75

1.44

26

Determining if any of the provisions of chapter

1.45

�)

458, chapter 459, chapter 461, chapter 466, chapter 474, or

1.48

28

anv rule promulgated thereunder is being violated; or

1.49

29

(1)

Expands the authority of the department to inspect any
pharmacy or any establishment at which the services of a
licensed practitioner authorized to prescribe controlled
substances specified in chapter 893, F.S., are offered,
for certain purposes.

:o'

1.41

21

This act shall take effect July 1, 1982.

HOUSE SUMMARY

1J'

Section 455.243, Florida Statutes, is

474.
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1.33

Section 2.

or chapter
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medical practitioner licensed Pursuant to chapter 458 or

1 .35

466,
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461, chapter

Section 3.
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10
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Securino such other evidence as mav be nP.eded for

department and the probable cause oanel of the aporooriate
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An act relating to professional regulation;
amending s. 455.241(2), Florida Statutes,

authorizing the Department of Professional
Regulation to obtain patient records without
consent under certain circumstances; creating
s. 455.243, Florida Statutes, expanding ��e
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SB

Senator Poole-

manufactured, sold or stored; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

14
15

Section l.

Subsection (2) of section 455.241, Florida

16

Statutes, is amended to read:

18

furnished. --

17

19

20
21

22

23

24

25

26
27
28
29

30

31

455.241

(2)

Patient records; copies of reports to be

Such reports shall not be furnished to any person

other than the patient or his legal representative, except
upon written authorization of the patient.

Nothing, however,

shall prevent the furnishing of such reports without written

authorization to any person, firm, or corporation which, with
the patient's consent, shall have procured or furnished such

examination or treatment or when compulsory physical

examination is made pursuant to Rule 1.360, Florida Rules of
Civil Procedure, in which case copies of the medical report
shall be furnished both the defendant and the plaintiff.

In

addition, this section shall not prohibit the deoartment from

obtaining patient records pursuant to a subooena without
written authorization if the department has reasonable cause
l
CODING: Wo,ds in�•� type are deletions from existing lc.w; words 211i�rline4.,a,e additions.

30-682-82

30-682-82

See HB 353

1

to believe that a practitioner has excessively or

1

2

inappropriately prescribed any controlled substance specified

2

3

in chapter 893 in violation of s. 458.33l(l)(g), s.

3

4

459.0lS(l)(q). s. 461.013(l)(p), s. 466.028(l)(q), or s.

4

5

474.214(l)(z) or (aa).

5

6
7
8
9

Section 2.

Section 455.243, Florida Statutes, is

created to read:
455.243

7
Authority to inspect.--In addition to the

authority specified in s. 465.017, duly authorized agents and

8
9

employees of the department shall have the power �o inspect in

10

11

a lawful manner at all reasonable hours any pharmacy,

11

12

hospital, clinic, wholesale establishment, manufacturer,

12

13

physician's office, or any other place in the state in which

13

14

drugs and medical supplies are manufactured, packed, packaged,

14

15

made, stored, sold, offered for sale, exposed for sale, or

16

kept for sale for the purpose of:
(1)

Determining if any 6f the provisions of chapter

; 15
16
17

18

458, chapter 459, chapter 461, chapter 466 or chapter 474 or

18

19

any rule promulgated thereunder is being violated; or

19

20

(2)

Securing such other evidence as may be needed for

20

21

administrative prosecution under chapter 458, chapter 459,

21

22

chapter 461, chapter 466 or chapter 474.

22

23
24

Section 3.

This act shall take effect July 1, 1982.

23
24

25

*****************************************

26

HOUSE SUMMARY

26

27

Authorizes the Department of Professional Regulation to
obtain by subpoena copies of patient records without
written authorization if the department has reasonable
cause to believe that any practitioner is inappropriately
or excessively prescribing controlled substances.

27

Expands the authority of the department to inspect
pharmacies, hospitals, and other places where drugs and
medical supplies are manufactured, stored or sold so that

30

28
29
30
31

violations of laws relating to physicians, osteopathic
physicians, podiatrists, dentists, and veterinarians can
be investigated.

6

10

17

See HB 353
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Flqrida House of Representatives - 1982

HB

353

By Representative Lehman
A bill to be entitled

An

act relating to professional regulation;

amending s. 455.241(2), Florida Statutes,
4
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consent under certain circumstances; creating
authority of the department to inspect places

u
"Cl
MC:

. "'

Regulation to obtain patient records without

s. 455.243, Florida Statutes, expanding the
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C: .c
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where drugs and medical supplies are

manufactured, sold or stored; providing an

effective date.
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19
20
21

Section l.

Subsection (2) of section 455.241, Florida

Statutes, is amended to read:
455.241

furnished.-(2)

Patient records; copies of reports to be

Such reports shall not be furnished to any person

other than the patient or his legal representative, except
upon written authorization of the patient.

Nothing, however,

'.o � 22 shall prevent the furnishing of such reports without written
::, "'
Q.Q.
.,, ., 23 authorization to any person, firm, or corporation which, with

-�-

.c "'

,-� 24 the patient's consent, shall have procured or furnished such
25

U

examination or treatment or when compulsory physical

examination is made pursuant to Rule 1.360, Florida Rules of

27

Civil Procedure, in which case copies of the medical report

n

addition, this section shall not prohibit the department fr011

28
30
31

shall be furnished both the defendant and the plaintiff.

In

obtaining patient records pursuant to a subpoena without

written authorization if the department has reasonable cause
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272-67B-12-l
to believe that a practitioner has excessively or
inappropriately prescribed any controlled substance specified
in chapter 893 in violation of s. 458.331(1) (q), s.

4 459.015(1) (ql, s. 461.013(1)(pl, s. 466.028(1) (qJ, or s.
474.214(1) (z) or (aa).
Section 2.

Section 455.243, Florida Statutes, is

created to read:
455.243

Authority to inspect.--In addition to the

9 authority specified in s. 465.017, duly authorized agents and
10 employees of the department shall have the power to inspect in
11

a lawful manner at all reasonable hours any pharmacy,

12

hospital, clinic, wholesale establishment, manufacturer,

13 physician's office, or any other place in the state in which
14

drugs and medical supplies are manufactured, packed, packaged,

16

kept for sale for the purpose of:

18

458 1 chapter 459, chapter 461, chapter 466 or chapter 474 or

19

any rule promulgated thereunder is being violated; or

15 made, stored, sold, offered for sale, exposed for sale, or
17

20
21
22

23

24

25
26

27
28
29
30

31

(l)

(2)

Determining if any of the provisions of chapter

Securing such other evidence as may be needed for

administrative prosecution under chapter 458, chapter 459,

chapter 461, chapter 466 or chapter 474.
Section 3.

This act shall take effect July l, 1982.
HOUSE SUMMARY

Authorizes the Department of Professional Regulation to
obtain by subpoena copies of patient records without
written authorization if the department has reasonable
cause to believe that any practitioner is inappropriately
or excessively prescribing controlled substances.
Expands the authority of the department to inspect
pharmacies, hospitals, and other places where drugs and
medical supplies are manufactured, stored or sold so that
violations of laws relating to physicians, osteopathic
physicians, podiatrists, dentists, and veterinarians can
be investigated.
2
CODING: Words tn ��type ore deletions from existing low; words underlined are additions.

"f"--', ---- """, - -�--. -, �

.h.

I", - '\

'. -

L:,;;;;,....._,..i..,'J.L.1.1.' ......�.S.:.J.� •\�••:.. ,.•.�I .t�

�--- ·, -,...1 rt ·:_.,-i-:;--rn
.:J.
1

,

'

'

I

;_._1 , •• _J'__;;;•.'

311-1224-82

CS for SB 459
A bill to be entitled

l
2

An act relating to professional regulation;

3

amending s. 455.241(2), Florida Statutes,

4

authorizing the Department of Professional

5

Regulation to obtain patient records without

6

consent under certain circumstances; creating

7

s. 455.243, Florida Statutes, expanding the

8

authority of the department to inspect places

9

where drugs and medical supplies are

10

manufactured, sold or stored; providing an

11

effective date.
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12
13

Be It Enacted by the Legislature of the State of Florida:

14
15
16
17
18
19

Section 1.

Subsection (2) of section 455.241, Florida

Statutes, is amended to read:
455.241
furnished.-(2)

Patient records; copies of �-e�o-!:'-t-s- to be

'

/

'' ..,
-. ' ' .
\ r (' ,
' -

Such �epa�trs shall not be furnished to any person

20

other than the patient or his legal representative, except

21

upon written authorization of the patient., Nothing, however,

22

shall prevent the furnishing of such' �port-s-without written

23

authorization to any person, firm, or corporation which, with

24

the patient's consent, shall have procured or furnished such

25

examination or treatment or when compulsory physical

26

examination is made pursuant to Rule 1.360, Florida Rules�of
L/Lf..,('P, t!'

27

t_,'\,.fi r• (J I (t �

Civil Procedure, in which case copies of the median:�

28

shall be furnished both the defendant and the plaintiff.

29

department may obtain patient records pursuant to a subpoena

30

without written authorization from the patient if the

31

department and the probable cause oanel of the aporooriate

The
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/
1

board, if an , find

2

practitioner has excessively or inaooropriately orescribed any

3

controlled substance specified in chapter 893 in violation of

4
5

s. 458.331(l)(g), s. 459.015(l)(g), s. 461.013(l)(p), s.
'i(..:..,
466.028(1)(g), or s. 474.214(1)(z) or (aa), but s-a-id patient

6

record obtained pursuant to this subsection shall be used

7

solely for the purpose of the department and board in

8

disciplinary proceedings; such record shall otherwise be

9

sealed and shall not be available to the public oursuant to

10

the provisions of s. 119.07, or· any other statute providing

11

access to

12

construed to limit the

13

medical practitioner licensed pursuant to chapter 458 or

14

chapter 459 who has primarily diagnosed and treated mental and

15

nervous disorders for a oeriod of not less than 3 years,

16

inclusive of psychiatric residency.
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19

reasonable cause to believe that a

ublic records.

Section 2.
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·on shall be
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Section 455.243, Florida Statutes, is

created to read:
455.243

Authority to inspect.--In addition to the

20

authority specified in s. 465.017, duly authorized agents and

21

employees of the department shall have the power to inspect in

22

a lawful manner at all reasonable hours any;

23

(1)

Pharmacy; or

24

(2)

Any establishment at which the services of a

25

licensed practitioner authorized to prescribe controlled

26

substances specified in chapter 893 are offered; for the

27

purpose of:

28

(3)

Determining if any of the provisions of chapter

29

458, chapter 459, chapter 461, chapter 466 or chapter 474 or

30

any rule promulgated thereunder is being violated; or

31
2
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Securing such other evidence as may be needed for

2

administrative prosecution under chapter 458, chapter 459,

3

chapter 461, chapter 466 or chapter 474.
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Section 3.

This act shall take effect July l, 1982.
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A bill to be entitled

1

2

An act relating to professional regulation;

3

amending s. 455.241(2), Florida Statutes,

4

authorizing the Department of Professional

5

Regulation to obtain patient records without

6

consent under certain circumstances: creating

7

s. 455.243, Florida Statutes, expanding the

8

authority of the department to inspect places

9

where drugs and medical supplies are

10

manufactured, sold or stored; providing an

11

effective date.
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Be It Enacted by the Legislature of the State of Florida:

14
15
16
17

18
19

Section 1.

Subsection (2) of section 455.241, Florida

Statutes, is amended to read:
455.241

Patient records; copies of reports to be

furnished.-(2)

Such reports shall not be furnished to any person

20

other than the patient or his legal representative, except

21

upon written authorization of the patient.

22

shall prevent the furnishing of such reports without written

23

authorization to any person, firm, or corporation which, with

24

the patient's consent, shall have procured or furnished such

25

examination or treatment or when compulsory physical

26

examination is made pursuant to Rule 1.360, Florida Rules of

27

Civil Procedure, in which case copies of the medical report

28

shall be furnished both the defendant and the plaintiff.

29

department may obtain patient records oursuant to a subpoena

30

without written authorization from the oatient if the

31

deoartment and the orobable cause oanel of the aoorooriate

Nothing, however,

The
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board, if any, find reasonable cause to believe that a

2

practitioner has excessively or inapProPriately Prescribed any

3

controlled substance specified in chaPter 893 in violation of

4

s. 458.331(l)(g), s. 459.015(l)(g), s. 461.013(l)(p), s.

5

466.028(1)(0), or s. 474.214(1)(z) or (aa), but the patient

6

record obtained pursuant to this subsection shall be used

7

solely for the purpose of the dePartment and board in

8
9
10

11

disciplinary proceedings; the record shall otherwise be sealed
and shall not be available to the Public pursuant to the
provisions of s. 119.07, or any other statute providing access
to public records.

Nothing in this section shall be construed

12

to limit the psychotherapist-patient privilege of a medical

13

practitioner licensed pursuant to chapter 458 or chapter 459

14
15
16
17
18
19
20

who has Primarily diagnosed and treated mental and nervous
disorders for a period of not less than 3 years, inclusive of
psvchiatric residency.
Section 2.

Section 455.243, Florida Statutes, is

created to read:
455.243

Authority to inspect.--In addition to the

authority specified in s. 465.017, duly authorized agents and

21

employees of the department shall have the power to inspect in

22

a lawful manner at all reasonable hours any;

23
24

25

(1)

Pharmacy; or

(2)

Any establishment at which the services of a

licensed practitioner authorized to prescribe controlled

26

substances specified in chapter 893 are offered; for the

27

purpose of:

28

29
30

(3)

Determining if any of the provisions·of chapter

458, chapter 459, chapter 461, chapter 466 or chapter 474 or
any rule promulgated thereunder is being violated; or

31
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Securing such other evidence as may be needed for
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administrative prosecution under chapter 458, chapter 459,

3

chapter 461, chapter 466 or chapter 474.
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Section 3.

This act shall take effect July l, 1982.
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METHAQUALONE

(Quaaludes - *Mequin)

Known in the black market as "ludes," the drug has accounted for 174 deaths

in Dade County over the last ten years, the majority since 1978. Deaths are
due to suicide, homicide, overdosage, and auto accidents. The typical abuser
is white, 25-35 years old, and frequently polydrug users ( 1use several drugs
or 2use black market ludes containing drug contaminants). The drug modifies
judgement and motor coordination, relaxes inhibitions, increases sexual de
sires and may produce a "high." This drug is sometimes used to counteract
the effects of a "cocaine high."
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In 1979, the disciplinary sections of the Health Care Practices Acts rwenteed by
FLORIDA STATE ARC
HIVES
expanded. Two sections deal specifically with Schedule II controliedT��l:iS
TATE
R. A. GRAY BUILDING
which include Methaqualone:
Tallahassee, FL 3239
9•0250
Serles / 'S- Carton._...__'/ 3 LL.
1. "Employing a trick or scheme in the practice of medicine when
such scheme or trick fails to conform to the generally prevailing standards of treatment in the medical community."
EXAMPLE: "Stress Clinics"
Here, clients walk in, fill out a form, briefly see a doctor,
pay $100 cash, get a script for 40 quaaludes and are permitted
to return in 30 days for another script and pay another $100.
(Street value - $200 - $320).

7

2.

"Prescribing or dispensing any controlled substance other than
in the course of the physician's personal practice. It shall
be legally presumed that prescribing or dispensing Schedule
II controlled substances inappropriately or in excessive or
inappropriate quantities is not in the best interest of the
patient and is not in the course of the physician's profess
ional practice, without regard to his intent."
EXAMPLE: "Script Doctore_"
Physicians, osteopaths, dentists, podiatrists, and veterinar
ians who, in the course of their daily practice, write pre
scriptions for methaqualone inappropriately or in excessive
amounts not indicated by any specific complaint or illness.

In the 1982 session, legislation has been introduced to stop the prescribing
of methaqualone in Florida:
HB 156 by Rep. Fred Lippman and Rep. David J. Lehman removes
1.
Methaqualone from Schedule II (severely restricted medical use
in the United States) and places it in Schedule I (� currently
accepted medical use in the United States) and further states
that "and shall not be prescribed or dispensed by practitioners
or dispensed by pharmacists."
*Present trade name produce by Lemmon Pharmaceuticals ("Lemmon 7 1 4"
stamped on tablets)

Note: SB 100 by Sen. Jenne has been combined with HB 156.
2.

HB 353 by Rep. David J. Lehman and Rep. Fred Lippman will
close two loopholes in the law:
a. "shall not prohibit the Department of Professional
Regulation from obtaining patient records without
written authorization pursuant to a subpoena if the
Department has reasonable cause to believe that a
practitioner has excessively or inappropriately pre
scribed any controlled substance specified in Chapter
89 3 ."
b. "Expressly delineate the Department's power to inspect
pharmacies and to seize evidence in order to establish
violations of health care related practice acts
(Chapters 458, 459, 461, 466 and 474).
If

I

Methaqualone is the most serious drug problem that we have in Florida today.
The potential of abuse of this drug which causes the death and injury of
so many young people far exceeds any legitimate medical indication for
the drug.

. Lehman, M.D.
tate Representative
97th District

COMMITTEE ON TOURISM AND ECONOMIC DEVELOPMENT
HOUSE OR REPRESENTATIVES
January 22, 1982
HB:

OTHER COMMITTEE REFERENCES:

353

SPONSOR:

Lehman

RELATING TO:
I.

Medical Records

SUMMARY:
A. Present Situation:
Section 1. Medical records may not be furnished by a physician,
osteopath, chiropractor, podiatrist, naturopath, optometrist,
nurse, dentist, or veterinarian to any person other than the
patient or his legal representative, except upon written author
ization of the patient. The only exception is contained in
Rule 1.360, Florida Rules of Civil Procedure, which allows
medical record� to be released by court order when the mental
or physical condition of a party is in controversy.
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The Florida Evidence Code, s. 90.503, F.S., does specify that
communications between a psychotherapist and his patient are
privileged. This privilege does extend to the records made
for the purpose of diagnosis or treatment. Any person author
ized to practice medicine who is engaged in the diagnosis or
treatment of a mental or emotional condition, including alco
holism and other drug addiction would be covered by the psycho
therapist-patient privilege. In other words, physicians and
osteopathic physicians, other than just psychiatrists could be
covered by the privilege.
Section 2. Currently, there is some doubt regarding DPR's
authority to inspect pharmacies for the purpose of taking
dis7 ipl�nary action against physicians, osteopathic physicians,
podiatrists, dentists, and veterinarians. The Department does
inspect pharmacies pursuant to s. 465.017, F.S., but this section
only authorizes inspections for the purpose of determining
whether the pharmacy practice act has been violated. Chapter
893 has language under which pharmacies are being inspected, but
it is arguable that this chapter does not confer the necessary
authority either.
B. Effect of Proposed Changes:
Section 1. This bill would authorize DPR to obtain patient
records without the authorization of the patient if the
Department has probable cause and obtains a subpoena. The
bill would apply to the records of physicians, osteopaths,
podiatrists, dentists, and veterinarians.
Section 2. The bill clarifies that DPR may inspect pharmacies
for the purpose of determining whether physicians, osteopaths,
podiatrists, dentists, and veterinarians have violated their
respective practice acts.

II.

FISCAL IMPACT:
None

III.

COMMENTS:
The bill would create a conflict by allowing for the release of
medical records which would otherwise be privileged communica
tions pursuant to s. 90.503, F.S.
Analysis prepared by:
Staff Director:

Randall A. Holland
Craig A. Meyer
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Depar-tment of Profe§sional Regulation
130 North Monroe Street
Tallahassee, Florida 32301

Gov£mor

Bob Graham
SecrTtary
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Samuel R. Shorstein
November 12, 1981

David J. Le��an, M.D.
State Representative
97th District
suite 104 Center Court Bldg.
2450 Hollywood Blvd.
Hollywood, Florida 33020
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Dear Representative Lehman:
Thank you for providing me with the opportunity to suggest
changes in the Practice Acts and Chapter 893, Florida Statutes·,
to assist the Department in prosecuting overprescrib1ng cases.
I

have two

(2)

primary areas of concern:

(1)

,our inabi J it}.(

to obtain patient records without 2 writt�� rP1E2SP; and (2)Jll.1..t,
,doubtful authoritv to insoec� Pharmacies to determine oyerprescrib
jnc by health care P��ctitioners.
As you know, section 455.241(2), Florida Statutes (1979),
requires written authorization of th� patient in order for us
to obtain his medical records· from a practitioner. We are
consistently confronted with the problem of the practitioner
who is prescribing controlled substances to an addict, the latter
of whom often has a 5frioµs criminal record, It can oftentimes
be dangerous for our investigators, who are unarmed, to attempt
to approach addicts and obtain a. records release. Further, I am
sure that you can see the disincentive that an addict would have
to provide us with this information; his "sourc;e" would be cut
off.

As a practical matter, we have had to search for oeoPle who
are �nder Pending criminal charges or who are on probation and
obtain a patient release through pssistance of the �rosecutor or
probation officer. If we are unable to obt�in patient records,
we may prove a violation Qply if the drugs and the amounts
prescribed reflect that there is no theoretical �edical puroose
for which these could have been appropriately prescribed.
Obviously, this is a difficult question for any practitioner to
answer.

David J. Lehr.,an, M.D.
State Re-.presentative
November 12, 1981
Page 2
,

.

'���

I suggest that section 455.241(2), Florida Statutes (1979),
�.
be a�ended to permit the Department to obtain patient records
(/
without written authorization if the Department has reasonable 1o
•
cause to believe that a practitioner has excessively or ir.appro
priately prescribed controlled substances to that perscn, as
prohibited by section.458.331 fl} (a), Florida Statutes (1980) and
section 893.05(1), Florida Statutes (1979).

ff

My second concern surrounds the Department's authoritv to
insoect nharrr.acies,to determine violations of the Practice
Acts regulating health-care practitioners. The only specific
authority to inspect pharmacies is contained in section 465.017.
l
Florida Statutes (1979). That provision Timits our authority,
in relevant part, to inspect pharmacies to determine if any of
��
.,1,
the provisions of the Pharmacv Practice Act or ru1es Dromulgate d
there·..rnder are beino violated. In ulson v. State , 287 So. 2d 313 1�t\"4\\•
(Fla. 1973), the Supreme Court prohib�ted the use in a cri�i�al
prosecution of evidence seized by Board of Pharmacy investigators.
The court pointed out that warrantless searches were authorized
only under section 465.017 for orosecutions under that Practice
Act. Consequently, this evidence could not be �lized for /
prosecutions under other criminal laws.

1/

(.�

�J.e,_� _ W �.� 8'4fi:

I believe that a good attorney could convince a ;:�hat
Olson prohibits the use of prescriptions obtained during
pharmacy audits by our drug diversion unit in licensing pro�eedings
against health care practitioners.
It is arguable that the Department possesses inspection
authority under section 893.09{1), Florida Statutes (1979) , which
permits agencies which regulate professions affected by Chapter
893 to enforce that Chapter. Section 893.07(1} requires
certain record keeping with regard to controlled substance
prescriptions, and section 893.05(1), Florida Statutes (1979),
permits a practitioner to prescribe controlled substances only
in good faith and in the course of his professional practice.
I am not particularly comfortable with this implied authority
in Chapter 893 to inspect pharmacies and to use t.1-e results of
our inspection in disciplinary proceedings against health care
practitioners.

�avid;. Lehman, M.D.
State Representative
November 12, 1981
Page 3

I suggest that any changes in 893 be made only after
consultation with the General Counsel for the Florida
Department of Law Enforcement as well as the Ge�eral Counsel
for this Department. An amendment of Chapter ,4 5 5 ·which does
not conflict with Chapter 893 might be appropriate to expressly
�e1ingat,.e the Deoartment's oower to 1nsoect oharrnacies and to
�ei7e eyjden,P in Qrd.sr to establish violations o,l heaJth care
related Eractice Acts. Another option is placing language
similar to that contained in section 465.017, the Pharmacy
Practice Act, in all health care related Practice Acts.
If I may provide further informatio� to you, Representative
Lehman, please do not hesitate to contact me. I am very
interested in changes which will assist us in handling the
mammoth excessive prescribing problem which we have in this
State.
Sincerely yours,

/£t��.l I/JL

DEBORAH J. MILLER
Assistant General Counsel
DJM/runb
cc:

Ed Jaffry·
Paul Iowell General Counsel
Florida Department of Law Enforcement
Ed Ashley, Administrator

�/HB 353 / CS/SB 459
FACT SHEET

This bill has been requested by DPR to assist them in identifying health

care professionals who are overprescribing controlled substances listed

in Chapter 893, F.S.

In 1980, the legislature authorized the hiring of

12 new investigators for the Department.

Since then, these investigators

Florida's 2,300 drug stores twice a year.

They are conducting over 300

have recorded and computerized every Schedule II prescription in all of
undercover investigations at this time.
1)

2)

This bill proposes to:

Assist the Department in obtaining patient records pur
suant to a subpoena without written authorization from
the patient if the Department and the Probable cause
Panel of the appropriate Board finds reasonable cause
to believe that a practitioner has excessively or in
app rcpriately prescribed any controlled substance speci
fied in Chapter 893. This evidence shall be used solely
by the Department and the Board in disciplinary proceed
ings; such records shall otherwise be sealed and not·
available to the public pursuant to Chapter 119. The
bill does not affect the psychotherapist-client privilege
in criminal or civil court cases;
AND

Increase the Department's authority to inspect pharmacies
by giving the investigators the power to inspect in a
lawful manner at reasonable hours any:
a) pharmacy and

b) any establishment at which the
services of a licensed practi
tioner is authorized to pres
cribe controlled substances.

�
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These inspections will be done to determine if any provisions of the Medi
cal, Osteopathic, Dental, Podiatry, or Veterinarian Practice Acts or any
rule promulgated thereunder is being violated for the purpose of prepar

ing administrative prosecutions.

The ultimate goal is to rescind or re

voke the licenses of overprescribers.

Lehman, M. D . '

Senator Van B. Poole
Sponsors

RALPH H. HABEN, JR., Speaker/BARRY KUTUN, Speaker pro tcmpore

COMMITIEE ON TOURISM & ECONOMIC DEVELOPMENT

Robert B. Crawford

February 2, 1982

Chairman

Grover C. Robinson, III

Vice Chairman

M E M O R A N D U M
TO:

Representative David J. Lehman

FROM:

Randall A. Holland, Legislative Analyst

SUBJECT:

Medical Records

fq �

During discussion of HB 353, at the February 1 meeting of the
Committee on Tourism and Economic Development, several questions
surfaced concerning the confidentiality of medical records.
Hopefully the following paragraphs clarify the problems.
A common misconception is that the confidentiality of a patient's
communications with a doctor, and the related medical records,
are protected by a doctor-patient privilege. In criminal pro
ceedings, this is not true; such communications are subject to
examination pursuant to a lawful subpoena. There is, however, a
psychotherapist-client privilege which is applicable to doctor
patient relationships where the diagnosis or treatment of mental
conditions is involved. To restate the above; there is ·no doctor
client privilege, but some doctor-client communications are con
fidential pursuant to the psychotherapist-client privilege.
CS/HB 353 does not affect the psychotherapist-client privilege
\in criminal or civil court cases. The bill only changes the
confidentiality of medical records in situations where the DPR
instigates administrative action against a medical licensee.
Currently, the DPR may not obtain medical records without the consent
of the patient.
The bill authorizes DPR to obtain such records
(pursuant to certain procedures), but only for the purpose of
taking administrative action against a licensee.
The bill does limit the psychotherapist privilege to practitioners
who have primarily diagnosed and treated mental disorders for a
three year period. But the privilege is only limited in adminis
trative proceedings against DPR licensees!

Craig A. Meyer, Staff Director

322 House Office Building, Tallahassee, :norida 32301

(904) 488-9045

Memo
Page Two
February 3, 1982
To summarize the above:
- There is no doctor-patient privilege in Florida.
- There is a psychotherapist-patient privilege which includes
certain doctor-patient relationships.
- Under current law, DPR may not obtain medical records without
the patient's consent.
- HB 353 would allow the department (only for the purpose of
administrative prosecutions) to obtain patient records pursuant
to certain conditions.
- HB 353 would not affect the psychotherapist-patient privilege
in civil or criminal proceedings, but its scope would be narrowed
with regard to administrative proceedings by DPR.
RAH/mm
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2.

3.
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SUBJECT:

Professional Regulation

I.

A)?)?rO)?,

BILL "O, AND SPONSOR:

SB 459 by Senator Poole

SUMMARY:
A.

Present Situation:
Reports made by licensed health care practitioners in
the course of making a physical or mental examination
of a person can not be furnished to any person other
than the patient or his legal representative, unless
the patient gives written authorization
(s. 455.241, F.S.).
The Department of Professional Regulation (DPR) has the
power to issue subpoenas for the purpose of any investi
gation or proceeding (s. 455.223, F.S.).
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Section 90.503, F.S., the Florida Evidence Code, sets
out the psychotherapist-patient privilege. A psycho
therapist is defined as "a person authorized to practice
medicine in any state or nation . . . who is engaged
in the diagnosis or treatment of a mental or emotional
condition, including alcoholism and other drug addition."
This definition could include medical doctors and
osteopaths. This privilege means that a patient can
refuse to disclose, and can prevent any other person
from disclosing, confidential communications or records
made for the purpose of diagnosis or treatment of his
mental or emotional condition, including alcoholism and
other drug addiction. There are three exceptions to
the privilege: 1) in proceedings for involuntary
hospitalization, 2) when a judge orders an examination
of the mental or emotional condition of the patient,
and 3) when a patient, as a litigant, puts his mental
condition in issue.
In the "Florida Pharmacy Act," s. 465.017, F.S., DPR
has the power to inspect places which deal with drugs
and medical supplies to determine if any provision of
the pharmacy practice act has been violated.

B.

Effect of Proposed Changes;
The DPR could obtain patient records without written
authorization pursuant to a subpoena if the department
had reason to believe that a practitioner had excessively
or inappropriately prescribed any controlled substance
specified in ch. 893, F.S.
The DPR would have the authority to inspect places which
deal with drugs and medical supplies to determine if
any provision of chapters 458 (Medical Practice), 459
(Osteopathy), 461 (Podiatry), 466 (Dentistry), or 474
(Veterinary Medical Practice), F.S., had been violated.
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SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT
Analyst:
Staff Director:
Subject:

II.

Crockett
Burnside
Professional Regulation

Bill No. And Sponsor:
SB 459 by Senator Poole

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
None

B.

Government:
None

III.

COMMENTS:
A companion bill, HB 353, was introduced in the House.
Article I, Section 23, Florida Constitution, states, "Every
natural person has the right to be let alone and free from
governmental intrusion into his private life . . . . "

IV.

AMENDMENTS:
None

Differences Between
SB 459 and Proposed CS/SB 459
1.

The department, in conjunction with the probable cause
panel of the appropriate board, if one exists, must find
reasonable cause to believe that a practitioner has
excessively or inappropriately prescribed anj controlled
substance before a subpoena for medical records can be
issued.

2.

The medical records are not available to the public and
can be used only by the department and board in disciplinary
proceedings.

3.

Nothing in this section shall be construed to limit the
psychotherapist-client privilege of a medical doctor or
osteopath who has primarily diagnosed and treated mental
and nervous disorders for a period of not less than 3 years,
including psychiatric residency.

4.

Inspectors can inspect pharmacies and establishments at
which the services of a licensed practitioner authorized
to prescribe controlled substances specified in ch. 893, F.S.,
are offered.

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL

459

1.

The department, in conjunction with the probable cause
panel of the appropriate board, if one exists, must find
reasonable cause to believe that a practitioner has
excessively or inappropriately prescribed any controlled
substance before a subpoena for medical records can be
issued.

2.

The medical records are not available to the public and
can be used only by the department and board in disciplinary
proceedings.

3.

Nothing in this section shall be construed to limit the
psychotherapist-patient privilege of a medical doctor or
osteopath who has primarily diagnosed and treated mental
and nervous disorders for a period of.not less than 3 years,
including psychiatric residency.

4.

Inspectors can inspect pharmacies and establishments at
which the services of a licensed practitioner authorized
to prescribe controlled substances specified in ch. 893, F.S.,
are offered for the purpose of determining if any provision
of chapters 458, 459, 461, 466, or 474, F.S., had been
violated.

Cl4(4-74)

(File 2 copies with CoITu�ittee Substitutes)

February 3, 1982 (Revised)
February 2, 1982
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SUBJECT:

Professional Regulation

I.
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Bill :lo, AHD SPOHSOR:

CS/SB 459 by ECCA Committee
and Senator Poole

SUMMARY:
A.

Present Situation:
Reports made by licensed health care practitioners in
the course of making a physical or mental examination
of a person can not be furnished to any person other
than the patient or his legal representative, unless
the patient gives written authorization
(s. 455.241, F.S.).

y
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The Department of Professional Regulation (DPR) has the
power to issue subpoenas for the purpose of any investi
gation or proceeding (s. 455.223, F.S.).
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Section 90.503, F.S., the Florida Evidence Code, sets
out the psychotherapist-patient privilege. A psycho
therapist is defined as "a person authorized to practice
medicine in any state or nation . . . who is engaged
in the diagnosis or treatment of a mental or emotional
condition, including alcoholism and other drug addition."
This definition could include medical doctors and
osteopaths. This privilege means that a patient can
refuse to disclose, and can prevent any other person
from disclosing, confidential communications or records
made for the purpose of diagnosis or treatment of his
mental or emotional condition, including alcoholism and
other drug addiction. There are three exceptions to
the privilege: 1) in proceedings for involuntary
hospitalization, 2) when a judge orders an examination
of the mental or emotional condition of the patient,
and 3) when a patient, as a litigant, puts his mental
condition in issue.
In the "Florida Pharmacy Act," s. 465.017, F.S., DPR
has the power to inspect places which deal with drugs
and medical supplies to determine if any provision of
the pharmacy practice act has been violated.
B.

Effect of Proposed Changes:
The DPR could obtain patient records without written
authorization pursuant to a subpoena if the department
and the probable cause panel of the appropriate board,
if any, had reason to believe that a practitioner had
excessively or inappropriately prescribed any controlled
substance specified in ch. 893, F.S. Any patient record
obtained pursuant to s. 455.241(2}, F.S., can be used
solely for the purpose of the department and board in
disciplinary proceedings.
Nothing in s. 455.241(2), F.S., shall be construed to
limit the psychotherapist-patient privilege of a
medical doctor licensed pursuant to ch. 458 or 459, F.S.,
who has primarily diagnosed and treated mental disorders
for a period of not less than 3 years, inclusive of
psychiatric residency.
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The DPR would have the authority to inspect pharmacies
and establishments at which the services of a licensed
practitioner authorized to prescribe controlled substances
specified in ch. 893, F.S., are offered to determine if
any provision of chapters 458 (Medical Practice),
459 (Osteopathy), 461 (Podiatry), 466 (Dentistry), or
474 (Veterinary Medical Practice), F.S., had been violated.
II.

ECONOMIC IMPACT AND FISCAL NOTE:
A.

Public:
None

B.

Government
None

III.

COMMENTS:
A companion bill, HB 353, was·introduced in the House.
Article I, Section 23, Florida Constitution, states, "Every
natural person has the right to be let alone: and free from
governmental intrustion into his private life . . . • "

IV.

AMENDMENTS:
None

STATEMENT OF SUBSTANTIAL CHANGES CONTAINED IN
COMMITTEE SUBSTITUTE FOR SENATE BILL 459
1.

The department, in conjunction with the probable cause
panel of the appropriate board, if one exists, must find
reasonable cause to believe that a practitioner has
excessively or inappropriately prescribed any controlled
substance before a subpoena for medical records can be
issued.

2.

The medical records are not available to the public and
can be used only by the department and board in disciplinary
proceedings.

3.

Nothing in this section shall be construed to limit the
psychotherapist-patient privilege of a medical doctor or
osteopath who has primarily diagnosed and treated mental
and nervous disorders for a period of'not less than 3 years,
including psychiatric residency.

4.

Inspectors can inspect pharmacies and establishments at
which the services of a licensed practitioner authorized
to prescribe controlled substances specified in ch. 893, F.S.,
are offered for the purpose of determining if any provision
of chapters 458, 459, 461, 466, or 474, F.S., had been
violated.
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